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The report on “Efficiency of judicial coopera-
tion in criminal matters in the EU. Romania, 
Italy and Spain - Implementation of the 
European Supervision Order, Decisions on 
Alternative Sanctions and the Transfer of 
Sentenced Persons” presents the conclusions 
of analyses applied in three EU Member 
States (Romania, Spain and Italy) on three 
European legal instruments, Framework Deci-
sion 829/2008 on the European Supervision 
Order, Framework Decision 947/2008 on Pro-
bation Measures and Alternative Sanctions 
and Framework Decision 909/2008 on the 
Transfer of Sentenced Persons.  The first two 
framework decisions are specifically analysed, 
but the report also includes as a case study 
the Framework Decision 909/2008 to provide 
an in-depth understanding of how judicial 
cooperation between the three states has 
evolved in recent years.  

Romania, Spain and Italy have been targeted 
by the present research because their prison 
systems and probation ones record a large 
number of foreign nationals under preventive 
arrest or probation measures. Therefore, 
documenting what is happening in these 
countries can be a promising testing ground 
for other Member States in terms of strate-
gies for ensuring the effective implementa-
tion of the tools concerned, as well as the 
rights of the persons concerned.

When it strengthened the European legisla-
tion for the implementation of the European

arrest warrant, the EU also took concrete 
steps to ensure that non-residents involved 
in criminal investigations in other states re-
ceive the same treatment as residents, which 
is why not only the custodial sentence is 
recognised, but also alternative measures, in-
cluding judicial supervision. 

The Framework Decision on the European 
Mandate for Judicial Supervision (DC 829), 
the Framework Decision on Probation 
Measures and Alternative Sanctions (DC 947), 
together with the Decision on the Transfer of 
Sentenced Persons (DC 909), is a legal 
package created to enhance both judicial co-
operation between Member States and to 
ensure equal rights for its citizens.  

Romanian Center for European Policies 
(CRPE), together with the University of Turin, 
Amapola Progetti (Italy), the Italian Ministry 
of Justice and the University of A Coruña 
(Spain), meeting in the project consortium  
"Trust and Action: Judicial Cooperation and 
Social Rehabilitation into Practice",  have 
analysed over the past three years, together 
with practitioners, magistrates, experts in ju-
dicial cooperation, how the three framework 
decisions work in practice, what limitations 
there are, both in terms of intra-state 
cooperation and national ones, what obsta-
cles are encountered by magistrates in the 
proper use of these instruments, as well as 
proposals for improving the practical frame-
work for implementing decisions.  

12 years after these legal instruments were 
launched, they are used in limited way even 
between countries with intense cooperation 
and with a significant number of resident or 
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non-resident foreign citizens (Romania - Italy and Romania - Spain cases with a population of 
over one million Romanians in each of the other two Member States). Available since 2008, the 
transposition of the provisions of the Framework Decisions into national legislation and the 
effective implementation of the decisions was also made after 8 years of the publication of the 
European legal documents, with the preferred classic instruments such as the Strasbourg 
Convention for the Transfer of Sentenced Persons. Since the principle of mutual recognition is 
essential for the so-called common area of justice, it is understandable that the reciprocal/ 
synchronised transposition of the legal instruments is important and gives the measure of the 
effectiveness of Member States' cooperation.

Although the legal instruments are old, there is still little case and timid cooperation between 
Member States even in bilateral procedures, where the number of procedures potentially targe-
ted is relevant (the most numerous EU-foreign offenders in Spain and Italy are citizens of Roma-
nian origin). 

Here are the most relevant figures as a show from the consortium's research: 

o In Italy, more than 75% of citizens of other 
EU Member States, who are in detention or 
permanently convicted, are of Romanian na-
tionality;

o In Spain, almost half of the citizens of other 
EU states in prison are also from Romania;

o Magistrates and convicts in Italy use the
instrument of the transfer of the sentenced 
person more frequently (373 transfers from 
Italy to Romania in the last five years, and 
Romanian citizens account for more than half 
of the transfers from Italy to another EU 
Member State), compared to Spain (56 
transfer files from Spain to Romania, where 
Romanian citizens account for more than 
25% of transfers from Spain to another EU 
Member State);

o In Spain, almost half of the citizens of other 
EU states serving non-custodial sentences are 
Romanians, but the number of mutual reco-
gnition procedures continues to remain 
extremely low;

o The number of procedures initiated for 
mutual recognition concerning probation 
measures and alternative sanctions or on the 
European supervision order is extremely low 
in all three States;

o The Italian authorities received the most re-
quests for alternative probation and sanctions 
among the three countries, with a maximum 
of 21 requests in 2017. As regards the Europe-
an Supervision Order, the Italian authorities 
received only three requests in 2019, the same 
number as the Spanish authorities.  
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Consortium research highlights three main causes that have led to the limited use of the 
analysed European legal instruments:  

A number of  measures have been identified  that can contribute to a better understanding of 
the framework-decisions among practitioners, but also among the persons that can benefit 
from them including: i) establishing a procedure commonly accepted by the Member States on 
transfer documents and how to fill in and translate them, (ii) establishing a correlation table 
for the most frequent offences, including alternative and supervision measures provided for by 
national laws, iii) elaboration of an electronic statistical database and a common protocol for 
their real-time collection by the national judicial authorities, iv) organisation of meetings/ 
workshops/webinars  between the judicial authorities of the Member States with the participa-
tion of the central authorities and practitioners for the knowledge of the relevant legislation and 
case-law in each Member State v) the development of information leaflets in the language of 
the transferable person in order for them to be able to take an informed decision whether or not 
to make an appeal to the transfer.

The implementation of these measures may be facilitated by Eurojust formats through the 
European Judicial Network which could help support cooperation between national judicial 
authorities. 

1.  administrative bottlenecks/obstacles - 
transfer documents, explanation/translation, 
i.e. understanding of the case and thus of the 
decision of the court of one State by the ju-
dicial authorities of another EU Member 
State is not always sufficient, coherent or 
complete, which obviously leads to signifi-
cant delays in resolving cases;

2.  lack of knowledge or reluctance to use 
these instruments by practitioners and 
limited cooperation between the judicial 
authorities of the Member States;

3.  lack of knowledge of these instruments 
by the persons that are convicted or under 
supervision. 
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Recognition and enforcement of sentences 
within the Community bloc are among the 
most important legal instruments when it 
comes to judicial cooperation in criminal 
matters within the EU. The Community exe-
cutive and legislator have devised a number 
of framework instruments that Member 
States have at their disposal not only to re-
cognize the decisions of other EU states, but 
also to apply the whole system of sentencing 
from enforcement to supervision and alter-
native measures. 

This report presents the main conclusions of 
the research under the project  ”Trust and 
Action: Judicial cooperation and social 
rehabilitation into practice" in which we as-
sessed together with partners from Italy and 
Spain how to apply in practice and between 
Member States framework decisions that the 
Brussels executive has created to make 
easier and more effective the enforcement of 
the EU law on detention in criminal justice. 

Some of them, such as the one on the 
transfer of sentenced persons (DC 909), have 
operationalized the Framework Decision on 
the European Arrest Warrant. The other two, 
Framework Decision 829 on the European 
Supervision Order and Framework Decision 
947 on probation measures and alternative 
sanctions also provide for the mutual 

recognition of other types of measures that 
may be ordered in criminal proceedings: the 
recognition of judgments and probation 
decisions, respectively the mutual recogni-
tion in the matter of decisions regarding the 
measures of judicial supervision as an alte-
rnative to the preventive arrest.

The research of the consortium aimed at 
the practical application of Framework 
Decisions 947 and 829. During the report, 
however, we will also refer to Framework 
Decision 909 on the transfer of sentenced 
persons and its implementation from a 
comparative perspective, precisely to 
emphasize the frequency of use of these 
legal instruments adopted simultaneously. 
Prior to this project, the consortium worked in 
a broader format and on an analysis of the 
implementation of DC 909 in the project 
"RePeRs - Mutual trust and social rehabilita-
tion into practice"1. 

The three instruments have been defined by 
the European Commission as ”a coherent 
and complementary package of legislation 
that addresses the issue of detention of EU 
citizens in other Member States and has the 
potential to reduce pre-trial detention and 
facilitate the social rehabilitation of 
sentenced persons, in a cross-border 
context”2.

Council Framework Decision 2008/947/JHA 
on the application of the principle of mutual 
recognition to judgments and probation 
decisions for the supervision of probation 

1   More information about the two projects is available at: http://www.eurehabilitation.unito.it/home
2  Report from the European Commission to the European Parliament and the Council on the implementation by Member States of Framework Decisions 2008/909/JHA, 2008/947/JHA and 2009/829/JHA on 
the mutual recognition of judgments on custodial sentences or measures concerning deprivation of liberty, probation decisions and alternative sanctions, as well as supervision measures as an alternative to 
pre-trial detention, available at: https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:52014DC0057
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measures and alternative sanctions  (Frame-
work Decision on probation measures and 
alternative sanctions) 

Council Framework Decision 2009/829/JHA 
on the application, among the Member States 
of the European Union, of the principle of 
mutual recognition of decisions on supervision 
measures as an alternative to pre-trial 
detention (Framework Decision on the 
European Supervision Order)

Council Framework Decision 2008/909/JHA 
on the application of the principle of mutual 
recognition to judgments in criminal matters 
imposing sentences or measures of depriva-
tion of liberty (Framework Decision on the 
transfer of sentenced persons)

They were launched 12 years ago, with a 
transposition period of three or four years into 
the national law, but so far Member States 
have used them very little. In practice, at least 
two of the three instruments are very little 
used, including in cases where the number of 
people who may fall under them is relatively 
high, as is the case of judicial cooperation 
between Romania, Italy and Spain. Thus, from 
a legislative point of view, we have enough 
leverage to extend judicial cooperation within 
the EU, but the cases remain limited.  

Framework Decision 947 was adopted by the 
EU Council in 2008 and had a twofold 
purpose: from an administrative point of view, 
we are talking about the need to improve 
monitoring of compliance with probation  

and alternative sanctions within the Europe-
an space. Both to prevent the risk of recidi-
vism of convicted persons, and to improve 
measures to protect victims, through better 
cooperation between the judicial authorities 
of the Member States. But, just as important, 
by increasing the possibility of social rehabi-
litation of the convicted persons and reinte-
gration into society by performing probation 
or supervision measures in a familiar envi-
ronment, by maintaining ties pertaining to 
family, culture, language, etc., where possible. 
In other words, the decision gives a convicted 
person the possibility to request the execu-
tion of the sentence in their Member State of 
origin or where they have subsequently 
settled, which may be different from the 
sentencing State. 

The transposition of the Framework Deci-
sion into the national law of the Member 
States had to be completed by 6 December 
2011, but the process proved to be quite 
complicated and difficult, with only 
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Denmark and Finland managing to meet the 
deadline. The decision was transposed into 
the Romanian legislation3 two years later 
than the initial deadline (December 26, 2013), 
a delay caused mainly by the administrative 
burden at the level of the Ministry of Justice 
and the long legal procedure at the parlia-
mentary level. In Spain, the decision was 
transposed in December 2014, so with a delay 
of three years4, and Italy transposed the de-
cision only in 20165. The decision was imple-
mented with a significant delay, although a 
significant number of EU citizens convicted in 
particular in Spain and Italy may fall under 
these mutual recognition measures.

Framework Decision 829 implements the 
principle of mutual recognition of the 
decisions on supervision measures as an 
alternative to pre-trial detention and was 
adopted at the level  of the EU Council in 
2008. In other words, a Member State 
recognizes a decision on judicial supervision 
measures issued in another Member State as 
an alternative to pre-trial detention, moni-
tors judicial supervision measures imposed 
on a natural person and hands that person 
over to the issuing State in case of non-
compliance.  

From this perspective, the Framework Deci-
sion addresses a recurring issue in national 
criminal justice systems, namely the re-
duced use of pre-trial detention as an alter-
native to pre-trial detention if the person 
concerned is a foreign national or resides in 
another Member State. 

In most cases, this cross-border factor dis-
courages judicial authorities from prioritizing 
alternatives to pre-trial detention, as the 
reasons given are often the difficulty of mon-
itoring them and the risk of evading the trial. 
Thus, the Framework Decision provides the 
competent authorities with the necessary 
tools to monitor compliance with supervision 
measures even in the absence of the appli-
cation of the pre-trial detention measure if 
necessary, but also improves their ability to 
protect the victims. 

The deadline for transposition of the 
Framework Decision was 1 December 2012. 
Only a few Member States complied with 
the deadline (Latvia, Denmark, Finland), 
while most delayed implementation for 
2014-2016. Romania transposed the frame-
work decision one year late6, in December 
2013, Spain two years late in 20147 , and Italy 
transposed the decision in 20168. Similar to 
Framework Decision 947, in the case of this 
instrument as well, the transposition has 
been delayed, although the number of Euro-
pean citizens who may fall under it is rela-
tively high in Spain or Italy. 

Framework Decision 909 on the transfer of 
sentenced persons.  Traditionally, the 
transfer of convicted persons from one 
state to another has always taken place 
through mechanisms defined in bilateral or 
multilateral international treaties. As far as 
European states are concerned, the Council 
of Europe Convention (CoE), signed in Stras-
bourg on March 21, 1983, has long been the 

3 Law no. 302/2004 (recently republished in the Official Journal no. 411 of May 27, 2019).
4 Law no. 23/2014 regulates this legal instrument through Title IV, articles 93 to 108.
5 Legislative Decree No. 38/2016.
6 Law no. 302/2004 (recently republished in the Official Journal no. 411 of May 27, 2019).
7 Law no. 23/2014, Chapter V, Articles 109 to 129.
8 Legislative Decree No. 36/2016.
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key document. However, in order to improve judicial cooperation  between Member States, the EU 
Council adopted Framework Decision 2008/909/JHA of November 27, 2008.

In other words, with the implementation of the Framework Decision, the principle of mutual 
recognition is ensured between Member States. This means that all Member States adequately 
protect fundamental rights, while ensuring the effectiveness of the EU law, and the transfer pro-
cedure takes place at the technical level9  and primarily between national judicial authorities. The 
Framework Decision has thus considerably simplified a complicated regulatory scenario. 

In Romania, the national provisions transposing Framework Decision 2008/909/JHA are 
found in Title VI of Law no. 302/2004 on international judicial cooperation in criminal matters, 
similar to the provisions of the other two framework decisions.

9    The transfer mechanism at the level of the Strasbourg Convention was a political one, at the level of governmental authorities, compared to DC 909 where the transfer mechanism takes place between 
judicial authorities.
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The European legislator has therefore created 
instruments to enable citizens of the EU 
Member States who commit crimes on the 
territory of another country to choose the 
place where they serve their sentence - be it a 
conviction, supervision and/or restriction of 
rights, or alternative measures. Instruments 
exist, but case law at EU level remains limited 
with a relatively low number of cases even be-
tween states where the number of foreign na-
tionals of another Member State is significant - 
such as the situation of Romanians in Spain and 
Italy; the three instruments could have wide 
application. 

In the case of Romania, the number of 
requests regarding the recognition and 
execution of criminal judgments and 
judicial acts (both as a state of execution, 
but also of conviction) is reduced regarding 
DC 947, but especially in application of the 
provisions of DC 829. 
In the case of DC 947, only 28 people were 
transferred from Romania to other EU 
Member States during 2014-2019, while the 
number of citizens transferred to Romania 
was only five. To these is added the number 
of transfers initiated and not completed, 
either due to the refusal of the other state or, 
as is most often the case, due to administra-
tive reasons (the procedure takes longer than 
the duration of the supervision measure, in-
complete documentation of the file/sentence 
handed down by court, etc.): 28 from Romania 
and only two with Romania as the executing 
state10. 

10 According to the data received from the National Probation Department within the Romanian Ministry of Justice in September 2019.

Table 1 - Statistical Data for Framework Decision 947

Complete transfers 
from Romania to other 

EU countries

Transfers initiated and not 
completed from Romania to 

other EU countries

Complete transfers 
from Romania to other 

EU countries

Transfers initiated and 
not completed from 

Romania to other EU 
Year

2014

2015

2016

2017

2018

2019

Total

1

4

3

6

8

7

28

0

2

6

6

4

10

28

0

0

1

4

0

0

5

0

0

0

1

0

1

2
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In the case of Spain, the cases are even more limited. The Spanish authorities initiated mutual 
recognition procedures for only ten cases in the period 2015-2017, respectively they were 
requested in eight mutual recognition procedures. However, the number of people who could 
benefit from DC 947, being subject to non-custodial measures, was 1,701 people in 2014, 1,714 
people in 2015, 1,442 people in 2016, 1,349 people in 2017 and 1,399 people in 201811. Of these, a 
significant number are of Romanian nationality (835 in 2014, 850 in 2015, 681 in 2016, 635 in 2017 
and 622 in 2018).

The situation is somewhat similar in the case of Italy. In the period 2014-2018, the Italian 
authorities received only 63 applications for mutual recognition and initiated 41 transfers to other 
Member States.        

However, the number of people who may fall under DC 947 is estimated at 3,483 for 2019 alone12. 
 
In the case of DC 829, the number of cases is even more limited. The number of mutual recogni-
tion proceedings initiated by the Spanish authorities was seven in the period 2015-2017, receiving 
in turn three requests for mutual recognition. Romania received eight requests in 2013-2018 and 
initiated only three such procedures in 2017-2018, while in Italy the authorities received only nine 
requests. 

11   Estimates of the number of persons covered by the Framework Decision were made by the Spanish Penitentiary Administration and published by the project consortium in a first report on the data 
collection on Framework Decisions 947 and 829 and is available at:  http://www.eurehabilitation.unito.it/home .
12   Data collected by Amapola Progetti (Italy), in the framework of the project "Mutual trust and social rehabilitation into practice". The full report on data collection can be accessed at: 
http://www.eurehabilitation.unito.it/home.
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Compared to Framework Decisions 947 and 
829, the transfer of persons with a final 
sentence and serving custodial measures in 
prison (DC 909) is a much more widely used 
tool. There are official estimates that the po-
tential number of cases that may fall under 
DC 909 is significantly higher than for the 
other two instruments, and the number of 
cases is higher in terms of the transfer of 
convicted persons. Even if it is more widely 
used, in the case of DC 909 as well, there are 
many obstacles and limitations in terms of 
good enforcement of the legislation. 

What do the numbers look like and what do 
they tell us? 

Romania is the European state with the 
most citizens detained in Italy or Spain and 
who can benefit from the measures of 
Framework Decision 909. In Italy, the number 
of EU citizens, other than Italians, in prison 
was 3,534 in 2016, 3,374 in 2017 and 3,317 in 
2018. Of these, a significant number were 
represented by convicted persons from 
Romania: 2,720 (76%) in 2016, 2,588 (76%) in 
2017 and 2,549 in 2018 (76%). 

These percentages are also reflected in the 
number of transfers initiated to Romania 

under DC 909: 89 people in 2016 (73% of 
total transfers), 67 people in 2017 (62%) and 
26 in the first half of 2018 (52%) . In terms of 
the Spain-Italy judicial cooperation, Spanish 
citizens are the second largest national 
benefitting of the provisions of the decision, 
although they represent less than 2% of all 
EU citizens in Italian prisons. In 2016, 19 
Spanish citizens were transferred (15% of 
total transfers), in 2017, 14 people (13%), and in 
the first half of 2018, 7 people (14%).

A similar situation is found in Spain. In 2015, 
there were 4,233 European citizens in 
Spanish prisons, of which 2,052 Romanian 
citizens (48%), in 2016 the total number 
decreased to 4,001, of which 1,870 Romanian 
citizens (46%), and in 2017 out of 3,728 Euro-
pean citizens in prisons Spanish, 1,650 were 

13   All the data submitted on Framework Decision 909 was collected by the project consortium "Mutual Trust and Social Rehabilitation into Practice", funded by the Justice Program JUST-AG-2016, Directo-
rate-General for Justice and Consumers, European Commission.
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Romanian (42%). The number of transfers initi-
ated to Romania was 42 people in 2015 (30%), 
26 people in 2016 (27%) and 23 people in 2017 
(23%). 

In recent years, the number of persons 
convicted and transferred from European 
countries to Romania on the basis of 
Framework Decision 909 has increased, in 
particular, following its transposition by Italy 
and Spain. More than a third of the total 
transfers based on DC 909 in the last five 
years (2014-2019) in Romania had Italy as 
state of conviction (373 transfers).

In relation to Spain, the number of transfers 
remains low: 56 transfer files were completed 

between 2014 and 2018. Due to the delayed 
transposition into the Spanish law of DC 909, 
more than two thirds of the total transfers 
during that period took place under the 1983 
Council of Europe Convention. Italy transposed 
Framework Decision 909 in February 2011, 
while in Spain it was only transposed in 
December 2014. 

The first conclusions of this research show 
that, compared to the first two instruments, 
Framework Decision 909 is much more 
widely used and better known by 
practitioners. According to a survey conduct-
ed by CRPE14  at the level of courts and practi-
tioners in Romania, more than two thirds of 
them consider that, at the national level, the 

14 The survey conducted by CRPE in 2018 involved answers from 32 practitioners: lawyers, judges, prosecutors and experts in judicial cooperation.

Table 2 - Number of Persons Transferred to Romania on the Basis of the Framework 
Decision 909

34 0

85

2014
237

5%

109

2015
0

264

8

92

2016

249

22

61

2017

237

26

77

2018

Framework Decision 909 

Italy

Spain
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degree of knowledge of DC 909 is good or very good. Most agreed, however, that there are still 
many obstacles to a better implementation. 

From the perspective of Romanian practitioners, the most important objectives of European 
legislation to be taken into account in the transfer decision remain i) social rehabilitation of the 
sentenced persons, ii) maintaining their contact with the family and iii) ensuring the effective 
and efficient execution of a sentence.

Adaptation of the execution phase to the personal situation of 
the offender and to the period after serving the sentence/their 
reintegration

Redistribution of the sentenced persons in Member States not 
facing the phenomenon of overcrowding in prisons

Maintaining contact between the sentenced person and their 
family/social ties 

Ensuring the effective and efficient execution of a final 
conviction 

Minimizing the impact of "free movement" of criminals in the 
European Union 

Division of tasks (social, financial, …) arising from the conduct of 
an offender with the Member State which is primarily 
responsible for that person 

Returning the sentenced person back to their country of 
origin/country of domicile or of residence 

Decrease in the number of sentenced persons in the national 
penitentiary system 

Maximizing the sentenced person's chances of social 
rehabilitation

Not at all important Minor Important Very Important NS/NR

2 10 19 1

13 5 8 15

1 4 20 16

1 5 21 14

4 7 14 16

5 7 12 17

2 7 1310

6 8 711

4 28
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What obstacles have Romanian practitioners identified in a better implementation of the 
Framework Decision 909: 

i) delayed administrative procedures or incomplete documentation;
ii) long time for procedures;
iii) failure to provide adequate legal assistance to the person concerned and failure to 
communicate the decision of the transferable persons in their mother tongue, or 
iv) convicted persons do not know of the procedure or have erroneous information. In addi-
tion to these obstacles, we often encounter a lack of trust between the judicial authorities in 
the Member States, as well as insufficient communication between them.
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The transposition of the Framework Deci-
sions has been long overdue in most Member 
States, with many having to postpone the 
implementation procedure until 2014-2016. 
All three European instruments should have 
been transposed into national law and used 
since 2011-2012. Until the use of the new pro-
visions, Member States continued to use the 
old judicial cooperation procedures, such as 
the 1983 Strasbourg Convention for the 
transfer of convicted persons.

In the case of the relations between Romania 
- Italy and Romania - Spain, the national 
authorities started to use exclusively DC 909 
only in 2017. For example, in 2016, out of the 
27 transfers of convicted persons made from 
Spain to Romania, the Strasbourg Convention 
was used in the case of 19 persons and the 
Framework Decision was used in the case of 
only eight sentenced persons.  

We thus have a rather recent practice of 
using these European instruments, which 
requires not only effective and timely 
communication of measures, but is based 
in particular on trust between judicial 
authorities. 

Three main causes have limited the wide-
spread use of European instruments, as evi-
denced by research by the CRPE and partners 

in this consortium, including two years of 
international workshops, interviews with 
practitioners, online training courses and an 
applied judicial research activity.

1. Administrative obstacles. There is no uni-
form approach on how to complete the 
transfer documentation and, in most cases, 
this has led to significant delays between 
judicial authorities. 

According to the practitioners in the three 
countries, most often i) the transfer 
agreement of the convicted person or under 
supervision/alternative measures is missing; 
ii) the documentation is incomplete or 
improperly filled in; iiii) the authorities in the 
Member States have a different approach to 
the need to partially or completely translate 
the transfer file.

In the latter case, the translation and adapta-
tion and, therefore, the understanding by the 

Strasbourg Convention 

1983
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judge from the State of destination of the execution of the sentence of the criminal law and the 
decision of the issuing State continue to be challenges that make this procedure longer than the 
60 days provided by law.

Also, due to the delayed procedure, the procedural duration of a transfer often exceeds the 
person's sentence, especially in the case of those with reduced sentences, which causes the 
transfer to be initiated but not completed.   

2. Lack of knowledge of these instruments by practitioners and limited cooperation between 
the judicial authorities of the Member States. The limited case law, in particular on decisions 
829 and 947, doubled by a small number of training programs (both national, but especially at 
European level) have led to a partial ignorance of these instruments at European level.

Practitioners often prefer to look for alternatives to these European instruments, and their use 
often involves a more difficult procedure. 

3. Lack of knowledge of these instruments and their limited use by the persons that are 
convicted or under supervision measures. Although judicial authorities have made efforts to 
inform people who could benefit from the three instruments, their use remains reduced, and 
quite often the lengthy and costly procedure is often a substantial obstacle for them. Moreover, 
convicted persons are often reluctant to the transfer to their country of origin because they do 
not want it to be known about the nature of their actions.
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CRPE and each of the project partners inter-
viewed magistrates and practitioners from 
Romania, Spain and Italy about the degree of 
implementation of the framework decisions, the 
limits of their use, but also the steps to be 
followed to facilitate judicial cooperation 
between EU member states. 

Many times, magistrates in the three countries 
have shown that they have faced bureaucratic 
obstacles in their implementation, but also in an 
unsatisfactory collaboration between national 
judicial authorities, which has further limited the 
implementation of the framework decisions. The 
quotes below reflect why the case and the 
number of cases remain limited and how judicial 
cooperation between the three countries can be 
improved.

Practical implementation of the decisions: 
solving transfer requests

Magistrates and practitioners consulted by 
CRPE consider that the two framework deci-
sions (DC 947 and DC 829) have not only a 
lower applicability, taking into account the 
smaller number of people who may fall under 
them, but the difficult procedure of mutual 
recognition of alternative decisions makes the 
number of completed cases limited. 
This situation occurs even between countries  

where the application of decisions can be 
extended, as is the case of the relationship 
between Romania, Italy and Spain. Prolonged 
procedures, which are determined by both 
bureaucratic and dialogue issues between 
national judicial authorities, are often 
accompanied by a short duration of the 
measures that should be applied, which often 
leads to a high number of proceedings 
started, but not completed.

“In general, these procedures (Nn 
DC 947 and DC 829) have little 
application. In addition, I find 
them difficult, as they require a 
rigorous certificate, which must 
be completed in court, and 
usually require a translation that 
can take several months. I 
mention that the Spanish courts 
face an overwhelming number of 
cases and I think it is a big 
mistake not to differentiate 
between minor and difficult 
crimes. Small crimes need simple 
procedures, instead of the 
difficult ones that are 
in force today.”
(Prosecutor, Spain)
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"Whenever we have a case like 
this (Nn on judicial cooperation 

between countries), the first thing 
we do is shake our heads because 

we do not know how it will end 
and we do not know what the 

foreign authority will 
understand. A time limit of 60 

days is recommended in the 
Framework Decision and in

 exceptional cases the time limit 
may be exceeded. We do not focus 

on those 60 days and instead 
what we are left with 

is only the idea that they are all 
exceptional cases.”  

(Judge, Romania)

"Foreigners residing in Romania 
ask their measures to be 

implemented (Nn probation) in 
Romania, but the cases of those 

who requested it in another 
country are very rare - there are 
a few. There are a few who try to 

do that procedure and are 
reported as "in progress", but 
nothing happens during the 

supervision period because either 
they do not do enough diligence 
to speed up the process because 
they do not know, because they 

are cumbersome, because 
they require a lawyer 

and a lot of money.” 
(Probation Counselor, Romania)

"When we talk about probation 
measures, which are requested 
with the execution of the 
custodial sentence, there are very 
few requests because normally, in 
these cases, the former convicts 
prefer to stay in Spain. 
This makes this instrument 
(2008/947/JHA) to be very poorly 
implemented.”  
(Judge, Spain)

Limits of cooperation between the 
authorities of the Member States

The limited number of cases is also caused 
by the particularities of the national 
judicial systems where the measures that 
can be ordered for the same types of crimes 
are different. In this context, and especially if 
we are talking about a relatively new proce-
dure, little used in judicial practice, national 
authorities may be inclined to reject applica-
tions from other Member States or to request 
new sets of information that unduly prolong 
the recognition procedure. The solution 
stated by the practitioners refers to the need 
for an extensive and continuous dialogue 
between national judicial authorities in order 
to facilitate the recognition process.  



25

"Of all the criminal records I 
have seen, of Romanians who 

lived a long time in Italy or 
Spain, they are citizens who 

commit minor crimes in Italy 
and Spain, such as, for example, 

theft. If we analyze (...) the 
convictions handed down in 

Italy, for example, we will notice 
that the legislation is much, say, 

permissive, than the one in 
Romania and they are sentenced 

to fines. From what we have 
seen on the criminal records 

that come to us from Italy, we 
give supervisions since they are 

from the postponement of the 
implementation, that from the 
suspension under supervision, 
we give work for the benefit of 

the community. Instead, in Italy 
there is only a continuous series 

of fines. And then they have 
nothing to ask us to supervise, 

they only have a fine.” 
(Judge, Romania)

"The dialogue between the issuing 
and the executing state (especially 
between practitioners) helps a lot 
to formulate clear requests for 
legal assistance, given the 
possibilities offered by the 
national legislation of each state. 
This avoids the formulation of 
requests that can be rejected, 
from the beginning, on the 
grounds of legislation (age, non 
bis in idem, prescription, lack of 
double criminality, minimum 
duration of the measure allowed 
by national legislation, etc.).” 
(Representative of the Directorate of 
International Law and Judicial Cooperation, 
Ministry of Justice, Romania)

"The correspondence between the 
measures from different states is 
a critical factor because each 
country has a series of measures 
that, naturally, do not coincide in 
each state. The risk is that the 
measure may seem too different 
from the national one, that there 
is a rejection reaction from a 
foreign body. Especially if the 
judicial authority concerned is 
one that does not receive many 
cases and is not familiar with 
that type of procedure.” 
(Representative of the Ministry of Justice, 
Italy)
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Recommendations of magistrates and 
practitioners 

A better use of the framework decisions 
requires not only an extended dialogue 
between judicial authorities, but also a 
simplification of the mutual recognition 
procedure, coupled with a better knowledge 
of them by magistrates and practitioners. 
They face similar problems in the impleme-
ntation of DC 947 and DC 829 in all three 
countries, and their recommendations often 
have a common ground: extended dialogue, 
increasing the number of domestic and 
international training programs, a commonly 
accepted procedure of mutual recognition. 
We have explained in detail in the next 
chapter what are the main measures that 
would lead to an increase in the use of 
framework decisions.

"The issues addressed by the two 
framework decisions under 

discussion must continue to be 
included on the agenda of 

magistrates' training programs. 
Also, discussions on this topic 

between practitioners in the 
states involved can stimulate the 

formulation of requests 
in this matter." 

(Representative of the Directorate of 
International Law and Judicial Cooperation, 

Ministry of Justice, Romania)

"We consider it very important 
that the reporting method and 
the criteria considered to be 
similar. An electronic database, 
in which to enter all the 
requests in the matter of 
judicial cooperation issued/
received, can be of great help 
for obtaining statistical data in 
real time and of greater 
accuracy.” 
(Representative of the Directorate of 
International Law and Judicial 
Cooperation, Ministry of Justice, Romania)

"I believe that there should be a 
judicial authority specializing 
in the management of these 
instruments of mutual 
recognition. It could fall within 
the jurisdiction of the Central 
Criminal Court of Audiencia 
Nacional (Nn National Court). 
When a request is issued to the 
Romanian authorities, it is sent 
to the Romanian Ministry of 
Justice, and the ministry 
forwards it to the competent 
court. I think it's a very 
good system." 
(Judge, Spain)
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"It is certainly a matter of knowing the instruments, which for these two 
framework decisions is not so widespread among practitioners. Both in 
Italy and in other countries, there are little-known instruments and, 
therefore, there is a certain reluctance to use them. Therefore, there is 
certainly this element that could be corrected or at least partially 
overcome with a specific training, which was discussed, among other 
things, at the headquarters of the European Judicial Network." 
(Representative of the Ministry of Justice, Italy)
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The widespread use of the three European in-
struments, but in particular DC 947 and DC 
829, requires not only their knowledge by 
practitioners, but also increased trust be-
tween judicial authorities between Member 
States in order to optimize the mutual reco-
gnition procedure and to maintain the whole 
procedure within acceptable time limits and 
costs.  

The CRPE has identified six measures that 
can contribute to a better understanding of 
framework decisions among practitioners, 
but also of those who can benefit from 
them. Moreover, these measures will 
increase cooperation between judicial 
authorities in different Member States and 
generate relevant practice that is much 
easier to follow and apply.

1) Establishment of a procedure commonly 
accepted by the Member States on transfer 
documents and how to fill them in (inclu-
ding a decision for translation - partial or 
complete) in order to have a uniform practice 
at European level or at least to establish 
parameters for the transfer procedure 
through a bilateral procedure by the Member 
States. An agreed format can also be 
managed with the support of Eurojust - the 
European Judicial Network which can 
strengthen the templatesit currently has or 

make it easier to find more advanced formu-
las, depending on the specific needs of the 
judicial authorities in the Member States. 

2) Establishment and management of 
correlation tables on the most common 
offenses and measures most frequently 
promoted by the courts in accordance with 
the criminal law of judicial practice in each 
Member State, including alternative and 
probationary measures to strengthen and 
expand the use of these tools and to shorten 
current duration of the proceedings.

3) Establishment of a common data 
collection protocol between judicial 
authorities in a) all EU Member States; b) 
from the states where the case study is 
numerous: the situation Romania - Italy and 
Romania - Spain on the cases that fall under 
the incidence of the framework decisions in 
order to follow in time, to evaluate and to 
improve the practice. 

4) Organization of meetings/workshops/
webinars between the judicial authorities of 
the Member States with the participation of 
central authorities and practitioners for 
knowledge of the relevant legislation and 
jurisprudence in each Member State, not 
only facilitating more efficient communica-
tion during transfer procedures, but also 
concrete measures to overcome administra-
tive obstacles and shorten the duration of 
the procedures. Development of online 
training modules, free of charge, for 
practitioners. 
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5) Organization of workshops/webinars 
with presentation of practical cases 
between the states involved in the project, 
including simulations for complex, limit 
situations (the person falling under the 
Framework Decisions in Romania/Spain/Italy 
and is under proceedings in Romania/-
Spain/Italy/another state) with finding all 
possible solutions, as well as the procedural 
routes to follow; Development of online 
training modules, free of charge, with 
resources available for practitioners.   

6) A better protection of the procedural 
rights for the data subjects: their better 
information during judicial proceedings, 
including information leaflets in the mother 
tongue of the transferable person so that 
they can make an informed decision on 
whether they are requesting a transfer to the 
country of origin or not; consolidation of free 
legal aid in both states; translation of 
documents; etc.



Project Details



32

Details about the project "Trust and Action: Judicial Cooperation and Social Rehabilitation 
into Practice” can also be found on http://www.eurehabilitation.unito.it/home. 
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